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RECENT CASE NOTES 

Admiralty — Prohibited Advances to Seamen under Seaman's Act — Inap- 
plicability OF Prohibition to Advances made in Foreign Ports. — The master 
of a British ship made advances on wages to certain foreign seamen in England, 
where such advances were lawful. The ship having come to an American port, 
the seamen demanded one-half the wages then earned, which the master paid, 
deducting, however, the advances made in England. The Seaman's Act (1915) 
38 Stat. L. 1 164, 1 168, made advances "unlawful in any case" and provided 
that "such advance wages .... shall in no case .... absolve the 
vessel or master .... from the full payment of wages .... earned, 
and shall be no defense to a libel suit .... for the recovery of such 
wages." This section was to "apply as well to foreign vessels while in the 
waters of the United States, as to vessels of the United States." On a libel 
by the seamen for the payment of the amount deducted, it was Held, that the 
libel should be dismissed, since the Seaman's Act did not purport to make 
unlawful nor prevent the deduction from wages of advances made in foreign 
countries. Sandberg et al. v. McDonald (1918) 39 Sup. Ct. 84. McKenna, 
Holmes, Brandeis and Clarke, JJ., dissenting. 

A similar conclusion was reached, with the same dissentients, in a similar 
case involving advances made to seamen on an American vessel in a foreign 
port where such advances were lawful. Neilson v. Rhine Shipping Co., and 
Hardy v. Shepard & Morse Lumber Co. (1918) 39 Sup. Ct. 89. 

The cases involved a question of statutory construction. The provision against 
advances had been held to forbid advances by masters of foreign vessels while 
in. United States waters. Patterson v. Bark Eudora (1903) 190 HJ. S. 169, 23 
Sup. Ct. 821. The majority in the principal cases conclude that it does not 
apply to advances made in foreign ports, whether to foreign vessels, as in the 
Sandberg case^ or to American vessels, as in the Neilson case, — ^which sustains 
The State of Maine (1884, S. D. N. Y.) 22 Fed. 734. Thereby, they weaken 
greatly the protective value to seamen of these provisions of the "Seaman's 
Act," for advances made in a foreign port, the benefit of which go usually to 
"crimps" or shipping masters, may now be deducted from wages earned, and 
they do constitute a defense to a libel suit, notwithstanding the apparently express 
words to the contrary of section 10 (a) : "The pasmient of such advances .... 
shall in no case .... absolve the vessel or master .... from the full 
payment of wages after the same shall have been actually earned, and shall be 
no defense to a libel suit .... for the recovery of such wages." The 
minority conclude that these provisions as to the remedy, being unqualified, import 
no limitation requiring the advances to have been made in the United States. 
The majority admit that Congress may attach such legal consequences as they 
deem proper to acts committed abroad and territorially lawful there. The Ken- 
sington (1902) 183 U. S. 263, 22 Sup. Ct. 102 (a foreign limitation of liability 
for negligence not recognized in the U. S.) ; Kaufman v. Gerson (C. A.) [1904] 
I K. B. 591 (duress abroad, while no defense to a contractual obligation where 
undertaken, considered a valid defense in England) ; Westlake, Priv. Int. Law 
(5th ed.) sec. 215. The minority find the statute to embody the public policy of 
the United States against advances to seamen. But the majority, denying relief 
to seamen on an American vessel who received advances in a foreign port, force 
the territorial doctrine to an extreme, and give, it is submitted, an unnecessarily 
narrow interpretation to the phrase "every seaman on a vessel of the United 
States," which is not qualified like that governing seamen on foreign vessels 

[403] 



404 YALE LAW JOURNAL 

"while in harbors of the United States" (sec. 4530 R. S.) ; and even as to the 
latter, the statute provides that "the courts of the United States shall be 
open .... for [the Act's] enforcement." American law may not punish 
as crimes acts lawfully done in a foreign jurisdiction. United States v. Free- 
man (1915) 239 U. S. 117, 120; 36 Sup. Ct. 32. But that seems no reason for 
not enforcing the statute civilly in accordance with its language. Whether 
advances made in an American port to seamen on a British ship would be treated 
in an English court as non-deductable is very doubtful. In re Missouri Steam- 
ship Co. (C. A., 1888) 42 Ch. Div. 321 (Limitation of liability, though void 
by American law, the lex loci contractus, enforced in England). The decision 
of the minority in the principal cases, it is submitted, seems better in accord 
with the policy and is fully sustainable under the express language of the Act. 



Appeals — Motion to Dismiss — Effect of Change of Circumstances Making 
Equitable Relief asked Impossible. — In a suit by taxpayers to restrain a 
county and its officers from proceeding under a contract with a bridge com- 
pany for the construction of a bridge and from making payments thereunder, 
on the ground that the contract had not been entered into in accordance with 
the statutory requirements, a temporary restraining order was denied. The 
bridge company was made a party to the suit. After a trial on the merits 
judgment was entered for the defendants. After an appeal had been taken 
the defendants moved to dismiss the appeal, offering affidavits which showed 
that, pending the proceedings in the lower court and on appeal, the bridge 
company had fully carried out its agreement and had received payment from 
the county in full. Held, that the appeal would not be dismissed. McCoy, J., 
dissenting. Clarke v. Beadle Co. (1918, S. D.) 169 N. W. 23. 

The decision seems both sensible and legally sound. If the judgment should 
be reversed and the agreement held illegal, the taxpayers might perhaps, under 
the liberal procedure of South Dakota, be permitted under the general prayer 
for relief to obtain alternative relief by way of damages, or, if not, could bring 
a separate action for the same. McMillan v. Barber Asphalt Paving Co. (1912) 
151 Wis. 48, 138 N. W. 94. Moreover, the decision of the lower court, since 
judgment was rendered after a trial on the merits, would, if unreversed, preclude 
any suit "at law" by the taxpayers for damages. Young v. Parwell (1901) 
165 N. Y. 341, 59 N. E. 143. The result would be that the appellate court would 
never pass upon the question of the legality of the contract. In spite of 
all this other jurisdictions have on similar facts dismissed the appeal. Barber 
Paving Co. v. Hamilton (1914) 80 Wash. 51, 141 Pac. 199. In the principal case 
the dissenting judge argued that since the taxpayers could, after the denial 
of the restraining order, have prevented the bridge company from proceeding 
with the work by filing a supersedeas appeal bond, they ought not now to be 
able to recover damages from a contractor who had "in good faith" gone on 
and completed the contract and received payment therefor. This seems to 
overlook that when the statutory requirements have not been complied with 
the contractor, although he completes the work, is not entitled to payment, 
either under the contract or in quasi-contract for the reasonable value of the 
work and materials. McDonald v. The Mayor, etc. of New York (1876) 68 
N. Y. 23. Note that the contractor in the principal case knew that the legality 
of the contract was questioned. Sound policy would seem to dictate that he 
be held to have acted at his peril if it turns out that the taxpayers' contentions 
are correct. Nor ought the fact that in the instant case the contractor had 
been paid to affect the result, for it is generally held that the rule that money 



